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DETAILED ACTION 

1 . This is a non-final Office action in response to Applicant's reply to a non-final 
Office action on 03/02/2009. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

3. Claim 43 is rejected under 35 U.S.C. 102(e) as being anticipated by Brown, JR. 
et al. (PG Pub US2004/01 77462). 

4. Regarding claim 43, Brown et al. (hereinafter Brown) teach a toothbrush with a 
multi-sectioned head wherein the sections are spaced width ways adjacent to each 
other, have bristles, and are flexibly linked to the handle (see Fig. 1). The Examiner 
wishes to point out to applicant that the claim 43 is directed towards a product and as 
such will be examined under such conditions. Even though product-by-product claims 
are limited by and defined by the process, determination of patentability is based on the 
product itself. The patentability of a product does not depend on its method of 
production. If the product in the product-by-process claim is the same as or obvious 
from a product of the prior art, the claim is unpatentable even though the prior product 
was made by a different process (see MPEP 21 13). Although the process of Brown 
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involves a second heating step prior to bending rather than immediate bending as with 
the claimed process, the product produced by each method is substantially the same. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

7. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 
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8. Claims 31-34, 37, and 38 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Brown, JR. et al. (PG Pub US2004/01 77462) in view of Knowles 
(USP 2,789,313). 

9. Regarding claim 31 , Brown, Jr, et al. (hereafter Brown) teach a method for 
making a split headed toothbrush comprising a handle and two sections of a brush head 
spaced widthways adjacent to each other and each section adapted to carry bristles 
and integrally connected to the handle (see figure 6 and paragraph 30). The method of 
Brown comprises a step of molding the handle and head sections in an injection 
molding process wherein the sections are spaced apart from each other (paragraph 39) 
and a step of moving the two sections closer together (paragraph 43). 

10. Brown teaches a method wherein the toothbrush head is made of a thermoplastic 
material and the sections are moved closer together with the material in a hot malleable 
state (see paragraphs 42-43). Brown does not teach that the object is shaped while still 
hot from the injection molding process. In the method of Brown, the toothbrush remains 
in the mold for a period of time and solidifies (paragraph 40) and Brown teaches that 
heat must be reapplied to the toothbrush material in order to return the toothbrush to a 
hot malleable state (paragraph 42) before pressure is applied. However, it is well known 
in the injection molding art to use the heat of injection to reshape a formed object. For 
example, Knowles discloses a method for producing an injection molded article wherein 
plastic is injected into a mold and then immediately reshaped (col 1, lines 50-70). 
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11. It would have been obvious to a person having ordinary skill in the art at the time 
of the invention to have used the heat of injection and reshape the plastic article as 
taught by Knowles before said article cooled below the glass transition temperature, 
thus eliminating the additional step of reheating the article. One would have been 
motivated to reduce the manufacturing time and energy required to cool and reheat the 
object being produced. 

12. Regarding claim 32, wherein when the sections are moved closer together in a 
widthways direction, a distortion of the integral link occurs at the junction between the 
head part of the section and the neck part, Brown teach that the distortion occurs at the 
link between the head part sections and the neck part (see figure 7 wherein the 
distortion occurs at head-neck junction). 

13. Regarding claim 33, Brown teach that the sections diverge with increasing 
longitudinal distance (see figure 6) and when the sections are moved closer together, 
the sections are parallel (see figure 7). 

14. Regarding claim 34, Brown teaches that the sections are spaced apart in a 
direction perpendicular to the bristle direction (see figure 6). The sections are space 
apart in a widthways direction which is perpendicular to the bristle direction. 

15. Regarding claims 37 and 38, wherein the gap between the two sections is less 
than 0.5mm and the sections are in sliding contact with each other, Brown does not 
explicitly state the size of the gap between the two sections. However, it is apparent 
from figures 1 , 2, and 4 that Brown intends that the two sections be very close to each 
other and considering the dimensions of a conventional toothbrush head, the sections 
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would be expected to be within the 0.5mm distance. Furthermore, the two sections 
appear to be touching and would at least be within sliding contact when the sections are 
flexed. Brown illustrates a small gap between the two sections and a method to close 
the gap (as discussed in claim 31 ) and it would have been an obvious matter of design 
choice for a person having ordinary skill in the art at the time of the invention to choose 
an appropriate small gap size based on desired aesthetics, brush coverage, or flexibility 
range. 

16. Claim 35 and 36 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Brown, JR. et al. (PG Pub US2004/01 77462) in view of Knowles (USP 2,789,313) as 
applied to claim 31 above, and further in view of Hegemann (USP 5,407,254, already of 
record). 

17. Regarding claim 35, Brown teaches a method of making a multi-sectioned 
toothbrush head as described above for claim 31; however, Brown does not teach a 
method wherein the sections are spaced apart in a direction parallel to the bristle 
direction. In the same field of endeavor of making toothbrushes, Hegemann teaches a 
toothbrush wherein the head sections are spaced apart in a direction that is parallel to 
the bristle direction (see figure 13). The bristles of section 11 run up/down in figure 13 
and sections 14 and 16 are spaced apart in the upwards direction with respect to 
section 1 1 . Thus the spacing is parallel with the bristle direction. It would have been 
obvious to a person having ordinary skill in the art at the time of the invention to have 
spaced the sections apart in a direction parallel with the bristle direction as taught by 
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Hegemann in Brown for the purpose of simultaneously cleaning the ends and sides of 
teeth and gums (col 1, line 13-15, and figure 13). 

18. Regarding claim 36, Brown teaches a method for making a multi-sectioned 
toothbrush head as described above for claim 31 . The toothbrush of Brown has two 
sections however and Brown does not teach a method wherein three or more sections 
are used. In the same field of endeavor of making toothbrushes, Hegemann teaches a 
toothbrush wherein the head is divided into three sections which diverge about a solid 
angle at the neck (see figure 1 ) for the purpose of providing simultaneous cleaning to 
the ends and sides of teeth and gums (col 1 , line 1 3-1 5 and figure 1 3). It would have 
been obvious to a person having ordinary skill in the art at the time of the invention to 
have used a brush head with three sections as taught by Hegemann for the purpose of 
simultaneously cleaning the ends and sides of teeth and gums (col 1, line 13-15, and 
figure 13). 

Allowable Subject Matter 

19. Claims 40-42 objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

20. Claim 44-47 allowed. 

21 . The following is a statement of reasons for the indication of allowable subject 
matter: 
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22. Regarding claims 40-42, claim 40 recites a method wherein after the sections 
have been moved together, they are fixed in the close together relationship by injecting 
a second fluid plastic material around and/or between a part of the sections to thereby 
hold the sections together. The prior art of record is represented by Brown, JR. et al. 
(PG Pub US2004/01 77462) and Vrignaud (USP 6,108,852). Brown discloses moving 
two sections of a toothbrush head together but does not teach or suggest the injection 
of a second fluid material between or around the two sections to secure them in a close 
relationship. Vrignaud discloses injecting a second material over two brush head stems 
and a handle to secure the stems to the handle. Vrignaud differs significantly from 
Brown in that the two brush head sections are separated from the handle and thus 
require a means to secure the three parts together. In Brown, the sections and handle 
are initially molded as one piece and thus, do not require a means to secure the parts 
together. There is no motivation to inject material between or over the head sections of 
Brown. 

23. Claims 41 and 42 are dependent upon claim 40. 

24. Regarding claims 44-47, claim 44 recites an apparatus which comprises a mold 
cavity for moving at least two sections of a toothbrush head closer together and a 
means to inject a hot elastomeric material into the mold cavity to flow around and/or 
between the sections. The prior art of record (Klinkhammer, USP 5,1 71 ,066) discloses a 
mold for moving two sections of a toothbrush head together but does not teach or 
suggest a means to inject hot elastomeric material into the mold cavity such that it flows 
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around and/or in between the split sections. Further, it would have been obvious to 
modify the apparatus of Klinkhammer to provide a means to inject elastomeric material. 
25. Claims 45-47 are dependent on claim 44. 



Response to Arguments 

26. Applicant's arguments filed 3/02/2009, with respect to claim 31 have been fully 
considered but they are not persuasive. The Applicant argues that it would not be 
obvious to eliminate the second heating step of Brown by immediately shaping the 
molded part using the heat of injection and that the examiner's conclusion of 
obviousness is based upon improper hindsight reasoning. 

27. Brown teaches that importance of shaping the head sections at a temperature 
slightly above the glass transition temperature-such is known as a temperature in 
which a plastic is malleable. Since the plastic is injection molded while in the molten 
state, it is obviously going to be well above the glass transition temperature and will 
subsequently cool to the range at which is specified by Brown. Although the method of 
Brown allows the plastic to further cool thus requiring reheating, Brown does not teach 
the criticality of first allowing it to cool below the glass transition temperature. It would 
have been obvious to a person having ordinary skill in the art to eliminate the additional 
step of reheating by removing the plastic from the mold and reshaping the head section 
when the plastic is within the desired temperature range disclosed by Brown. 

28. In response to applicant's argument that the examiner's conclusion of 
obviousness is based upon improper hindsight reasoning, it must be recognized that 
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any judgment on obviousness is in a sense necessarily a reconstruction based upon 
hindsight reasoning. But so long as it takes into account only knowledge which was 
within the level of ordinary skill at the time the claimed invention was made, and does 
not include knowledge gleaned only from the applicant's disclosure, such a 
reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 
1971). It is well known in the art of injection molding that the heat of injection can be 
used for reshaping the molded article. As discussed above, Knowles discloses an 
injection molding method wherein the plastic is injected into a mold cavity and 
subsequently reshaped before cooling. 

29. Applicant's arguments with respect to claims 35 and 36 have been fully 
considered but they are not persuasive. Applicant argues that Hegemann discloses a 
toothbrush wherein the sections are broken off and reattached to the toothbrush handle 
and in requiring such multiple steps, the process is consequently more complex than 
the claimed process. Thus, one of ordinary skill in the art would not be motivated to 
employ the teaching of Hegemann. 

30. However, the teaching of Hegemann is employed to illustrate a toothbrush head 
design which as taught by Hegemann, allows for the simultaneous cleaning of the ends 
and sides of teeth and gums (col 1 , line 13-5 and Fig 13). Brown already discloses a 
method in which a toothbrush head comprising multiple head sections is first molded 
and then reshaped such that the head sections are brought into a desired position. The 
combination of Brown in view of Hegemann involves the reshaping of the head sections 
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using the method of Brown to a configuration similar to that disclosed by Hegemann; 
thus allowing for the simultaneous cleaning of the end and sides of teeth. 

31 . Applicant's arguments, see pg 9, with respect to claims 40-42 have been fully 
considered and are persuasive. The rejection of claim 40 has been withdrawn. 

32. Applicant's arguments, see pg 7, with respect to claims 44-47 have been fully 
considered and are persuasive. The rejection of claim 44 has been withdrawn. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ROBERT DYE whose telephone number is (571)270- 
7059. The examiner can normally be reached on Monday to Friday 8:00AM to 5:00 PM 
EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Joseph S. Del Sole can be reached on (571)272-1 130. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



RCD 



/Joseph S. Del Sole/ 
Supervisory Patent Examiner, Art Unit 1791 



